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INTRODUCTION 


The object of this publication is to furnish authentic information 
concerning the general arbitration treaties with France and Great 
Britain,’ signed at Washington on August 3, IgII, the fate of which 
now rests with the United States Senate. 

These treaties provide (Art. 1) that, diplomacy failing to secure an 
adjustment, all future differences arising ‘‘ under treaty or otherwise, and 
which are justiciable in their nature by reason of being susceptible of 
decision by the application of the principles of law or equity,” shall be 
submitted to arbitration. 

It is further provided (Art. 3) that, in case the parties disagree as 
to whether a difference is arbitrable, this question shall be referred to a 
Joint High Commission of Inquiry, appointed in conformity with the 
terms of the treaties (Art. 2), and that, if the Commission, unanimously 
or with only one dissenting vote, reports that the difference is justiciable, 
**it shall be referred to arbitration in accordance with the provisions” 
of the treaties, it being expressly stipulated (Art. 1) that in no event 
may a difference be referred to arbitration except under a special 
agreement, which must, in the case of the United States, be approved 
by the Senate, and, in the case of Great Britain, if the interests of a 
self-governing colony be affected, be concurred in by the government 
of such colony. 

The treaties were, immediately upon their conclusion, transmitted 
to the Senate for its advice and consent to the exchange of ratifications, 
and were there duly referred to the Committee on Foreign Relations. 

From that committee two reports were presented, one by Mr. Lodge 
and the other by Mr. Root. The report by Mr. Lodge, representing 
the views of the majority of the committee, recommends that the 
treaties be ratified only with certain amendments, submitted as safe- 
guarding or asserting the prerogatives of the Senate. Of these amend- 
ments the most important is that which proposes to strike from the 
treaties (Art. 3) the stipulation to refer to a joint commission the 
question whether a difference is arbitrable. The report presented by 
Mr. Root, for himself and for Mr. Cullom and Mr. Burton, maintains 
that the prerogatives of the Senate are fully recognized by the treaties, 
and recommends that they be ratified as they are, with an accompany- 
ing express declaration that they do not embrace questions of govern- 
mental policy. 

To the end that the reader may be fully advised of the merits of 
the subject, we give herewith the text of the treaties; the report of 
Mr. Lodge; the report of Mr. Root, with the supplemental views of 
Mr. Burton; two articles from The Jndependent of August 17 and 
August 31; and a speech by President Taft before the American Bar 
Association, at its annual meeting, in Boston, on August 31. 








THE TEXT 


The United States of America and His Majesty the 
King of the United Kingdom of Great Britain and Ireland 
and of the British Dominions beyond the Seas, Emperor 
of India, being equally desirous of perpetuating the 
peace, which has happily existed between the two nations, 
as established in 1814 by the Treaty of Ghent, and has 
never since been interrupted by an appeal to arms, and 
which has been confirmed and strengthened in recent 
years by a number of treaties whereby pending contro- 
versies have been adjusted by agreement or settled by 
arbitration or otherwise provided for; so that now for 
the first time there are no important questions of differ- 
ence outstanding between them, and being resolved that 
no future differences shall be a cause of hostilities be- 
tween them or interrupt their good relations and friend- 
ship; 

The High Contracting Parties have, therefore, deter- 
mined, in furtherance of these ends, to conclude a treaty 
extending the scope and obligations of the policy of arbi- 
tration adopted in their present arbitration treaty of 
April 4, 1908, so as to exclude certain exceptions con- 
tained in that treaty and to provide means for the peace- 
ful solution of all questions of difference which it shall 
be found impossible in future to settle by diplomacy, and 
for that purpose they have appointed as their respective 
Plenipotentiaries: 

The President of the United States of America, the 
Honorable Philander C. Knox, Secretary of State of the 
United States; and 

His Britannic Majesty, the Right Honorable James 
Bryce, O.M., his Ambassador Extraordinary and Pleni- 
potentiary at Washington; 

Who, having communicated to one another their full 
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powers, found in good and due form, have agreed upon 
the following articles: 


ARTICLE I 


All differences hereafter arising between the High 
Contracting Parties, which it has not been possible to 
adjust by diplomacy, relating to international matters in 
which the High Contracting Parties are concerned by 
virtue of a claim of right made by one against the other 
under treaty or otherwise, and which are justiciable in 
their nature by reason of being susceptible of decision by 
the application of the principles of law or equity, shall be 
submitted to the Permanent Court of Arbitration estab- 
lished at The Hague by the Convention of October 18, 
1907, or to some other arbitral tribunal, as sha// [may] 
be decided in each case by special agreement, which 
special agreement shall provide for the organization of 
such tribunal if necessary, to define the scope of the 
powers of the arbitrators, the question or questions at 
issue, and settle the terms of reference and the pro- 
cedure thereunder. 

The provisions of Articles 37 to go inclusive, of the 
Convention for the Pacific Settlement of International 
Disputes concluded at the Second Peace Conference at 
The Hague on the 18th October, 1907, so far as applic- 
able, and unless they are inconsistent with or modified 
by the provisions of the special agreement to be con- 
cluded in each case, and excepting Articles 53 and 54 of 
such Convention, shall govern the arbitration proceed- 
ings to be taken under this Treaty. 

The special agreement in each case shall be made on 
the part of the United States by the President of the 
United States, by and with the advice and consent of 
the Senate thereof, His Majesty’s Government reserving 
the right before concluding a special agreement in any 
matter affecting the interests of a_ self-governing 
dominion of the British Empire to obtain the concurrence 
therein of the government of that dominion. 

Such agreements shall be binding when confirmed by 
the two Governments by an exchange of notes. 
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ArtTicte II 


The High Contracting Parties further agree to insti- 
tute as occasion arises, and as hereinafter provided, a 
Joint High Commission of Inquiry to which, upon the 
request of either Party, shall be referred for impartial 
and conscientious investigation any controversy between 
the Parties within the scope of Article I, before such 
controversy has been submitted to arbitration, and also 
any other controversy hereafter arising between them 
even if they are not agreed that it falls within the scope 
of Article I; provided, however, that such reference may 
be postponed until the expiration of one year after the 
date of the formal request therefor, in order to afford an 
opportunity for diplomatic discussion and adjustment of 
the questions in controversy, if either Party desires such 
postponement. 

Whenever a question or matter of difference is 
referred to the Joint High Commission of Inquiry, as 
herein provided, each of the High Contracting Parties 
shall designate three of its nationals to act as members 
of the Commission of Inquiry for the purposes of such 
reference; or the Commission may be otherwise consti- 
tuted in any particular case by the terms of reference, 
the membership of the Commission and the terms of 
reference to be determined in each case by an exchange 
of notes. 

The provisions of Articles 9 to 36, inclusive, of the 
Convention for- the Pacific Settlement of International 
Disputes concluded at The Hague on the 18th October, 
1907, so far as applicable and unless they are inconsistent 
with the provisions of this Treaty, or are modified by 
the terms of reference agreed upon in any particular 
case, shall govern the organization and procedure of the 
Commission. 

ARTICLE III 


The Joint High Commission of Inquiry, instituted in 
each case as provided for in Article II, is authorized to 
examine into and report upon the particular questions or 
matters referred to it, for the purpose of facilitating the 
solution of disputes by elucidating the facts, and to 
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define the issues presented by such questions, and also 
to include in its report such recommendations and con- 
clusions as may be appropriate. 

The reports of the Commission shall not be regarded 
as decisions of the questions or matters so submitted 
either on the facts or on the law and shall in no way have 
the character of an arbitral award. 

It is further agreed, however, that in cases in which 
the Parties disagree as to whether or not a difference is 
subject to arbitration under Article I of this Treaty, that 
questions shall be submitted to the Joint High Commis- 
sion of Inquiry; and if all or all but one of the members 
of the Commission agree and report that such difference 
is within the scope of Article I, it shall be referred to 
arbitration in accordance with the provisions of this 
Treaty. 

ARTICLE IV 


The Commission shall have power to administer oaths 
to witnesses and take evidence on oath whenever deemed 
necessary in any proceeding, or inquiry, or matter within 
its jurisdiction under this Treaty; and the High Con- 
tracting Parties agree to adopt such legislation as may be 
appropriate and necessary to give the Commission the 
powers above mentioned, and to provide for the issue of 
subpoenas and for compelling the attendance of witnesses 
in the proceedings before the Commission. 

On the inquiry both sides must be heard, and each 
Party is entitled to appoint an Agent, whose duty it shall 
be to represent his Government before the Commission 
and to present to the Commission, either personally or 
through counsel retained for that purpose, such evidence 
and arguments as he may deem necessary and appropri- 
ate for the information of the Commission, 


ARTICLE V 


The Commission shall meet whenever called upon to 
make an examination and report under the terms of this 
Treaty, and the Commission may fix such times and 
places for its meetings as may be necessary, subject at 
all times to special call or direction of the two Govern- 
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ments. Each Commissioner, upon the first joint meeting 
of the Commission after his appointment, shall, before 
proceeding with the work of the Commission, make and 
subscribe a solemn declaration in writing that he will 
faithfully and impartially perform the duties imposed 
upon him under this Treaty, and such declaration shall 
be entered on the records of the proceedings of the 
Commission. 

The United States and British sections of the Com- 
mission may each appoint a secretary, and these shall 
act as joint secretaries of the Commission at its joint 
sessions, and the Commission may employ experts and 
clerical assistants from time to time as it may deem 
advisable. The salaries and personal expenses of the 
Commission and of the agents and counsel and of the 
secretaries shall be paid by their respective Govern- 
ments and all reasonable and necessary joint expenses of 
the Commission incurred by it shall be paid in equal 
moieties by the High Contracting Parties. 


ARTICLE VI 


This Treaty shall supersede the Arbitration Treaty 
concluded between the High Contracting Parties on 
April 4, 1908, but all agreements, awards, and proceed- 
ings under that Treaty shall continue in force and effect 
and this Treaty shall not affect in any way the provisions 
of the Treaty of January 11, 1909, relating to questions 
arising between the United States and the Dominion of 
Canada. 


ARTICLE VII 


The present treaty shall be ratified by the President 
of the United States of America, by and with the advice 
and consent of the Senate thereof, and by His Britannic 
Majesty. The ratifications shall be exchanged at Wash- 
ington as soon as possible and the treaty shall take 
effect on the date of the exchange of its ratifications. It 
shall thereafter remain in force continuously unless and 
until terminated by twenty-four months’ written notice 
given by either High Contracting Party to the other. 
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In faith whereof the respective Plenipotentiaries have 
signed this Treaty in duplicate and have hereunto affixed 
their seals. 

Done at Washington the third day of August, in the 
year of our Lord one thousand nine hundred and eleven. 


[SEAL ] PHILANDER C. Knox 
[SEAL] James BRYCE 


I certify that the foregoing is a true copy of the 
original treaty this day signed. 


PHILANDER C. Knox 


Secretary of State 
AUGUST 3, I9QII 


Notre :—The Treaty with France is identical with that of Great 
Britain, with the exception of the appropriate verbal changes, 


. 


MAJORITY REPORT 


COMMITTEE ON FOREIGN RELATIONS 


The Committee on Foreign Relations has reported to 
the Senate, with certain amendments, two treaties—one 
with Great Britain and one with France—for the general 
arbitration of differences which may arise between those 
countries and the United States, and have recommended 
that the treaties, thus amended, be ratified by the Senate. 
In accordance with the instructions of the Senate the 
committee now submits its report explaining the pro- 
visions of the treaties and the purpose and necessity of 
the amendments proposed. In order to understand 
thoroughly the nature of these treaties, it is necessary to 
review briefly what has already been accomplished in the 
same direction and to make clear the character of the 
existing treaties on this subject which are to be super- 
seded and to point out the differences between the latter 
and those now before the Senate. 

In 1905 Mr. Hay, then Secretary of State, negotiated 
with Great Britain and certain other powers general 
arbitration treaties, which were submitted to the Senate 
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by President Roosevelt for its advice and consent. 
These treaties provided for the submission to arbitration 
of practically ail questions which did not affect the ‘‘ vital 
interests, the independence, or the honor of the two 
contracting states and which did not concern the interests 
of third pariies.” Under these treaties the special agree- 
ment, which must be entered into in each particular case 
for the purpose of defining the questions and the powers 
of the arbitrators in that case, was to be made by the 
Executive without reference to the Senate. By a vote of 
more than 5 to 1 the Senate amended these treaties so as 
to secure the submission of all such special agreements 
to the Senate for its advice and consent. The treaties 
thus amended were not presented by the administration 
to the other contracting powers and never became 
operative. In 1908 Mr. Root, then Secretary of State, 
negotiated similar treaties with various powers in which 
the right of the Senate to advise and consent to all 
special agreements made under these treaties was 
explicitly provided for. Approved by President Roose- 
velt and by him submitted to the Senate, these treaties 
were ratified by the Senate without opposition and are 
still the law of the land. The two treaties now submitted 
remove the exceptions made in their predecessors as to 
questions affecting national honor, vital interests, inde- 
pendence, or the interests of third parties, and substitute 
therefor in Article I a statement of the scope of arbitra- 
tion which is designed by its terms to exclude all ques- 
tions not properly arbitrable. 


It will be observed that by the terms of this article 
every difference arising between the two nations is to be 
submitted to arbitration if such differences ‘‘are 
justiciable in their nature by reason of being susceptible 
of decision by the application of the principles of law or 
equity,” and it follows necessarily that all differences 
which are not justiciable in their nature by reason of not 
being susceptible of decision by the application of the 
principles of law or equity are excluded from arbitration 
under the terms of this article. It will also be observed 
that all special agreements made under this article must 
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be submitted to the Senate for its advice and consent. 
To this article the committee recommends a slight verbal 
amendment which only serves to make clearer the mean- 
ing of the article and which need not detain us here. 

If, following the example of the treaties of 1908, these 
treaties stopped at this point with the article defining the 
scope of the subjects to be submitted to arbitration, the 
committee would have found no difficulty in recom- 
mending to the Senate its immediate ratification. The 
definition of the questions to be submitted to arbitration 
in these new treaties is, it is true, very large and general 
and somewhat indeterminate. It is stated that these 
questions are to be justiciable by reason of being sus- 
ceptible of decision by the application of the principles 
of law or equity. In England and the United States, 
and wherever the principles of the common law obtain, 
the words ‘‘law or equity” have an exact and technical 
significance, but that legal system exists nowhere else 
and does not exist in France, with which country one of 
these treaties is made. We are obliged, therefore, to 
construe the word ‘‘equity” in its broad and universal 
acceptance as that which is ‘‘ equally right or just to all 
concerned; as the application of the dictates of good 
conscience to the settlement of controversies.” It will 
be seen, therefore, that there is little or no limit, to the 
questions which might be brought within this article, pro- 
vided the two contracting parties consider them justici- 
able. 

Under Article I, however, taken by itself, no question 
could be dealt with unless the treaty-making powers of 
both countries were agreed that it was justiciable within 
the meaning of the article. The most vital point, there- 
fore, to be decided would be whether the question was 
justiciable according to the principles of law and equity. 
Everyone agrees that there are certain questions which 
no nation, if it expects to retain its existence as a nation, 
will ever submit to the decision of anyone else, and by 
reserving the power to pass upon all special agreements 
each party to the contract reserves at the same time the 
power to reject as not justiciable any of these questions 
which it is admitted no nation could submit to an outside 
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judgment without abandoning its sovereignty and inde- 
pendence. 

These treaties, however, do not stop with the article 
which defines and enlarges the scope of arbitration. In 
Articles If and III provision is made for the establish- 
ment, if either party desires it, of a joint commission of 
inquiry. Such a commission is to be preliminary to arbi- 
tration and is to examine into and report upon the subject 
of the controversy between the two contracting parties. 
These articles follow in the main the provisions of The 
Hague convention of 1907 now in force for the establish- 
ment of such commissions. The committee ventures to 
think that some of the changes here. made from The 
Hague provisions are not in the direction of an advance, 
but of a retreat, because they revive the idea of confining 
membership in the commission, if insisted upon by either 
party, to nationals instead of to wholly disinterested out- 
siders, which is the conception of The Hague convention. 
But the important part of these two articles is contained 
in the last clause of Article III, a point at which these 
two treaties depart widely from The Hague provisions. 
The clause in question is as follows: 


It is further agreed, however, that in cases in which the Parties 
disagree as to whether or not a difference is subject to arbitration under 
Article I of this Treaty, that question shall be submitted to the Joint 
High Commission of Inquiry; and if all or all but one of the members 
of the Commission agree and report that such difference is within the 
scope of Article I, it shall be referred to arbitration in accordance with 


the provisions of this Treaty. 


It will be seen by examination of the clause just 
quoted that if the joint commission, which may consist of 
one or more persons, which may be composed wholly of 
foreigners or wholly of nationals, decides that the ques- 
tion before them is justiciable under Article I it must 
then go to arbitration whether the treaty-making power 
of either country believes it to be justiciable or not. A 
special agreement, coming to the Senate after the joint 
commission had decided the question involved to be jus- 
ticiable, could not be amended or rejected by the Senate 
on the ground that in their opinion the question was not 
justiciable and did not come within the scope of Article 
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I. By this clause the constitutional powers of the Senate 
are taken away pro tanto and are transferred to a com- 
mission, upon the composition of which the Senate has 
no control whatever. It is said that the powers of the 
President under the Constitution are given up by the 
third clause of Article III just as much as those of the 
Senate. If this be true it only makes the case more 
serious, but the President, under the provisions of Articles 
II and III, although he would be bound by the decision 
of the commission, can nevertheless control the forma- 
tion of that body. To arrange the membership of the 
joint commission, however, so as to defeat an adverse 
decision in advance would not be consonant with the 
spirit of the treaty, but none the less that power of indi- 
rect control remains in the hands of the President and in 
his hands alone. 

In approving Article I of the treaty the committee 
assents to the arbitration of all questions coming within 
the rule there prescribed. The terms in which the rule 
is stated are, however, quite vague and indefinite, and 
they are altogether new in international proceedings, It 
is possible that others may take an entirely different view 
from that entertained by the committee or by the negoti- 
ators of the treaty as to what was meant by justiciable or 
as to what was meant by the principles of law or equity 
when applied to international affairs, and in the absence 
of any established rules of international law for the con- 
struction of such provisions and of any precedents others 
might put upon these provisions a construction entirely 
different from that which the treaty-making power now 
intends. Under these circumstances to vest in an out- 
side commission the power to say finally what the treaty 
means by its very general and indefinite language is to 
vest in that commission the power to make for us an 
entirely different treaty from that which we supposed 
ourselves to be making. 

The last clause of Article III, therefore, the Commit- 
tee on Foreign Relations advises the Senate to strike 
from the treaty and recommends an amendment to that 
effect. This recommendation is made because there can 
be no question that through the machinery of the joint 
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commission, as provided in Articles II and III and with 
the last clause of Article III included, the Senate is 
deprived of its constitutional power to pass upon all 
questions involved in any treaty submitted to it in accord- 
ance with the Constitution. ‘The committee believes that 
it would be a violation of the Constitution of the United 
States to confer upon an outside commission powers 
which, under the Constitution, devolve upon the Senate. 
It seems to the committee that the Senate has no more 
right to delegate its share of the treaty-making power 
than Congress has to delegate the legislative power. 
The Constitution provides that before a treaty can be 
ratified and become the supreme law of the land it shall 
receive the consent of two-thirds of the Senators present. 
This necessarily means that each and every part of the 
treaty must receive the consent of two-thirds of the 
Senate. It can not possibly mean that only a part of the 
provisions shall receive the consent of the Senate. To 
take away from the Senate the determination of the most 
important question in a proposed treaty of arbitration is 
necessarily in violation of the treaty provisions of the 
Constitution. The most vital question in every proposed 
arbitration is whether the difference is arbitrable. For 
instance, if another nation should do something to which 
we object under the Monroe doctrine and the validity of 
our objection should be challenged and an arbitration 
should be demanded by that other nation, the vital point 
would be whether our right to insist upon the Monroe 
doctrine was subject to arbitration, and if the third clause 
of Article III remains in the treaty the Senate could be 
debarred from passing upon that question. 

One of the first of sovereign rights is the power to 
determine who shall come into the country and under 
what conditions. No nation, which is not either tribu- 
tary or subject, would permit any other nation to compel 
it to receive the citizens or subjects of that other nation. 
If our right to exclude certain classes of immigrants were 
challenged, the question could be forced before a joint 
commission, and if that commission decided that the 
question was arbitrable the Senate would have no power 
to reject the special agreement for the arbitration of that 
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subject on the ground that it was not a question for arbi- 
tration within the contemplation of Article I. In the 
same way our territorial integrity, the rights of each 
State, and of the United States to their territory might 
be forced before a joint commission, and under Article 
III, in certain contingencies, we should have no power to 
prevent our title to the land we inhabit from being tried 
before a court of arbitration. ‘To-day no nation on earth 
would think of raising these questions with the United 
States, and the same is true of other questions, which 
will readily occur to everybody. But if we accept this 
treaty with the third clause of Article III included we 
invite other nations to raise these very questions and to 
endeavor to force them before an arbitral tribunal. Such 
an invitation would be a breeder of war and not of peace, 
and would rouse a series of disputes, now happily and 
entirely at rest, into malign and dangerous activity. To 
issue such an invitation is not, in the opinion of the com- 
mittee, the way to promote that universal peace which we 
all most earnestly desire. 

To take from the Senate, in any degree or by any 
means, the power of saying whether a given question is 
one for arbitration or not is to destroy the power of the 
Senate on the most important point to be decided in con- 
nection with differences arising with any other nation. 
Even if it were constitutional, to deprive the Senate to 
this extent of their share in the treaty-making power 
would be most unwiseand most perilous. The Senate of 
the United States is as earnestly and heartily in favor of 
peace and of the promotion of universal peace by arbi- 
tration as any body of men, official or unofficial, any- 
where in the world, or as any one concerned in the 
negotiation of arbitration treaties. The history of the 
United States for a period of more than 70 years exhibits 
a record of arbitration treaties unequaled by that of any 
other nation on earth. Every one of those treaties has 
received the cordial assent of the Senate of the United 
States. The Senate to-day is heartily in favor, in the 
opinion of the committee, of enlarging to the utmost 
practicable limit the scope of general arbitration treaties. 
The committee recommends to the Senate the approval 
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of the enlarged scope for arbitration proposed in 
Article I, but it declines to admit that the destruction of 
the constitutional powers of the Senate is necessary to 
the promotion of peace and arbitration, or that their 
maintenance diminishes by a hair’s breadth the enlarged 
scope which these treaties propose for arbitration as the 
true method for the settlement of international con- 
troversies. 

We have discussed the abandonment of the power of 
the Senate to take part in the construction and applica- 
tion of the treaty in particular cases as they arise with 
no selfish concern for the prerogatives or rights of the 
Senate itself, but rather with solicitude that the Senate 
shall perform the duty which has been imposed upon it 
by the Constitution and shall not, by its own act, deprive 
itself of the power to perform that duty. The inclusion 
of the Senate as a part of the treaty-making power was 
provided upon mature consideration in the Constitution 
and was deemed to be adapted to our system of govern- 
ment. It has, on the whole, proved of the highest use- 
fulness for the prevention of hasty and ill-considered 
agreements with other powers and for the preservation 
of the interests of all and every part of the American 
people. So long as that duty rests upon us we must 
continue to perform it with courage and firmness and 
without evasion or abdication. 

The committee itself, and in the opinion of the com- 
mittee the Senate also, has no desire to contract the 
ample boundaries set to arbitration in the first article. 
But it must be remembered that if we enter into these ° 
treaties with Great Britain and France we must make 
like treaties in precisely the same terms with any other 
friendly power which calls upon us todo so. This adds 
to the gravity of the action now to be taken, for nothing 
could be so harmful to the cause of peace and arbitration 
or to their true interests as to make a general arbitration 
treaty which should not be scrupulously and exactly 
observed. As has been already said, there are questions 
which no nation will consent to submit to the decision of 
any one but themselves. The only way to keep such 
questions from being forced forward, which is in itself 
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promotive of dissension, ill feeling, and perhaps war, is 
by the reservation to each of the contracting parties of 
the power to decide whether or not a question is properly 
justiciable within the letter and spirit of the treaty. 
There are certain questions at the present stage of 
human development which, if thus forced forward for 
arbitration, would be rejected by the country affected 
without regard to whether, in so doing,'they broke the 
general arbitration treaty or not. In the.opinion of the 
committee it should not be possible, under the terms of 
any treaty, for such a deplorable situation to arise. 
Nothing ought to be promised that we are not absolutely 
certain that we can carry out to the letter.. If the third 
clause of Article III remains in the treaty it is quite ~pos- 
sible that the unhappy situation just described might 
arise and the treaty would then become, not what we 
fondly hope it will be, a noble instrument of peace, but 
an ill-omened breeder of bitterness and way. For that 
reason as well as on constitutional grounds and in the 
best interests of peace and arbitration itself the commit- 
tee recommends that this clause be stricken from the 


treaty. 
Henry Cazsot LopGe 


Chairman 


MINORITY REPORTS 


We do not consider that the pending arbitration 
treaties involve any abandonment of the constitutional 
powers of the Senate. The contrary view can not be 
maintained except on the theory that all general treaties 
of arbitration involve such an abandonment, and no one 
thinks that is so. The difference between a special 
treaty of arbitration and a general treaty of arbitration is 
that, in a special treaty the President and Senate agree 
that a particular case shall be submitted to arbitration, 
while in a general treaty the President and Senate agree 
that all cases falling within certain descr*bed classes 
shall be submitted. That is what is don” by the now 
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existing general treaties of arbitration with England and 
with France; and that is what is done by the first article 
of the pending treaties, with a materially enlarged descrip- 
tion of the class of cases to be submitted. 

The pending treaties also provide that, if the parties 
disagree as to whether any particular case comes within 
the description ‘of the class which we have agreed to 
arbitrate, the question whether that case is one of the 
cases described shall be submitted to the arbitral decision 
of a joint commission. 

We see no obstacle to the submission of such a ques- 
tion to decision, just as any other question of fact, or 
mixed fact and law, may be submitted to decision. Such 
a submission is not delegating to a commission power to 
say what shall be arbitrated; it is merely empowering 
the commission to find whether the particular case is one 
that the President and Senate have said shall be arbi- 
trated. 

Provisions of this kind are very common in our stat- 
utes. For example, when Congress provides that a duty 
shall be imposed upon imports of one kind and not upon 
imports of another kind some officer has to decide 
whether goods which are imported come within the dutia- 
ble class or not.’ No one claims that the power to make 
such a decision involves a delegation to collectors of 
customs of legislative power to say what goods shall be 
dutiable. 

It is true that there are some questions of national 
policy and conduct which no nation can submit to the 
decision of anyone else, just as there are some questions 
of personal conduct which every man must decide for 
himself. The undoubted purpose of the first article of 
these treaties is to exclude such questions from arbitra- 
tion as nonjusticiable. 

If there is danger of misunderstanding as to whether 
such questions are indeed effectively excluded by the 
terms of the first article, such a danger, of course, should 
be prevented. Noone questions the importance of having 
the line of demarcation between what is and what is not 
to be arbitrated clearly understood and free from misun- 
derstanding; for nothing could be worse than to make a 
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treaty for arbitration and then te have either party 
charged by the other party with violating it. 

The real objection to the clause which commits to the 
proposed joint commission questions whether particular 
controversies are arbitrable is not that the commission 
will determine whether the particular case comes within 
a known line, but that the commission, under the general 
language of the first article, may draw the line to suit 
themselves instead of observing a line drawn by the 
treaty-making power. If we thought this could not be 
avoided without amending the treaty, we would vote for 
the amendment to strike out the last clause of Article 
III, for it is clearly the duty of the treaty-making power, 
including the Senate as well as the President, to draw 
that line, and that duty can not be delegated to a com- 
mission. 

We do not think, however, that any such result is 
necessary. It certainly is not intended by the treaty; 
and it seems that it can be effectively prevented without 
amending the treaty by following a practice for which 
there is abundant precedent, and making the construc- 
tion of the treaty certain by a clause in the resolution of 
consent to ratification. Such a clause being included in 
the formal ratification will advise the other party of our 
construction, and being accepted will remain of record 
as the true construction. 

Such a clause may well be, in substance, as follows: 

The Senate advises and consents to the ratification of 
the said treaty with the understanding, to be made a part 
of such ratification, that the treaty does not suthorize 
the submission to arbitration of any question which de- 
pends upon or involves the maintenance of the traditional 
attitude of the United States concerning American qués- 
tions, or other purely governmental policy. 


S. M. CuLtom 
Eurygv Root 
AuGusT 18, Igr1. 
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SUPPLEMENTAL VIEWS OF MR, BuRTON 


I join in the above minority report, but I do not alto- 
gether agree with my two colleagues in their views relat- 
ing to a modification of the treaty by amendment or by 
a resolution interpreting its scope or terms. The treaty, 
as it now is, seems to me to sufficiently safeguard 
national interests and the rights and prerogatives of the 
Senate. Hence I submiit the following additional 
minority report: 

The only important difference between the recom- 
mendations of the majority and the minority members of 
the Committee on Foreign Relations is on the question 
of whether the proposed arbitration treaties between the 
United States and Great Britain, and the United States 
and France should be approved without amendment, or 
approved subject to an amendment striking out the last 
clause of Article III. A report has already been made 
by the committee to the Senate, recommending the 
approval of these treaties subject to the amendment 
above mentioned, which report sets forth the views of 
the majority members of the committee as to the pur- 
pose and necessity of the amendment proposed. It only 
remains for any member of the committee to explain the 
grounds upon which he disagrees with the majority as to 
the necessity for such an amendment. 

The clause which it is proposed to strike out of the 
treaties is as follows: 


It is further agreed, however, that in cases in which the parties dis- 
agree as to whether or not a difference is subject to arbitration under 
Article I of this treaty, that question shall be submitted to the Joint 
High Commission of Inquiry, and if all or all but one of the members 
of the commission agree and report that such difference is within the 
scope of Article I, it shall be referred to arbitration in accordance with 
the provisions of this treaty. 


The objection of the majority of the committee to 
this clause is based upon the interpretation which they 
have adopted for it, the effect of which they hold will be 
to deprive the Senate of a constitutional right, and they 
hold further that even if under the Constitution it would 
be permissible to deprive the Senate of such right it 
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would be unwise and perilousto do so. If the foregoing 
statement fairly represents the position of the majority 
of the committee the issue raised between them and the 
minority calls for the consideration of what is the proper 
interpretation to be given this clause and whether it 
deprives the Senate of a constitutional right, and, also, 
if it be found that the clause is not in violation of the 
Constitution, whether its adoption would be unwise 
and perilous. 

A vital difference between the majority and the 
minority of the committee arises at the outset on the 
question of the interpretation of this clause. It is stated 
in the report of the majority that— 


A special agreement, coming into the Senate after the joint com- 
mission had decided the question involved to be justiciable, could not 
be amended or rejected by the Senate on the ground that in their 
opinion the question was not justiciable and did not come within the 
scope of Article I, 


Is this interpretation justified by the terms of the 
treaty ? 

In order .> answer this inquiry it is necessary to 
examine, briefly, the terms and effect of the clause under 
consideration in Article III. This clause provides that 
in cases in which the Parties disagree (that is, the execu- 
tive branches of the two governments) as to whether or 
not a difference is subject to arbitration under Article I 
of this treaty, shat question shall be submitted to the Joint 
High Commission of Inquiry, and if all, or all but one of 
the members of the commission agree and report that 
such difference is within the scope of Article I, it shall 
be referred to arbitration (that is, the administrative 
branches of both governments shall take the steps pre- 
scribed) in accordance with the provisions of this treaty. 

This language does not impair and can not fairly be 
interpreted as impairing in any way, in cases arising 
under Article III, the freedom of action reserved to the 
Senate, with reference to special agreements requiring 
its approval and consent under Article I, Under Article 
III the report to the administrative branches of the two 
Governments would simply be a declaration or decision 
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by the commission that ‘‘the difference is subject” to 
arbitration under Article I, thus creating a situation 
exactly similar to that presented in cases where the 
administrative branches of the two Governments were in 
agreement instead of disagreement as to the differences 
being subject to arbitration under Article I. 

In the former case under Article I, the administrative 
branches decide at the outset that the question is jus- 
ticiable and should be submitted to arbitration. In the 
latter case the commission decides that the question is 
justiciable and should be submitted to arbitration. In 
both cases the subsequent procedure is the same. The 
rights and duties of the Senate are identical whether the 
question is referred to that body by the administrative 
branch in the first instance or after the decision of the 
commission provided for in Article III. 

It is expressly provided in this very clause of the 
treaty that if the commission reports that a question is 
‘‘subject to arbitration under Article I” the further 
proceedings shall be ‘‘in accordance with the provisions 
of this treaty,” which can mean nothing else than sub- 
ject to the provisions of Article I, In other words the 
requirement of this clause that the question shall be sub- 
mitted to arbitration if the commission reports that it is 
a question coming within the scope of Article I means 
nothing more than that the proceedings shall take the 
same course as they would have taken if the executive 
branches of both Governments had originally agreed that 
the question came within the meaning of that article. 

It follows, therefore, that in accordance with the 
provisions of Article I the next step in the proceedings 
would be, so far as the administrative branch of this 
Government is concerned, to enter into a special agree- 
ment of arbitration as provided for in Article I, referring 
the questions in controversy to a tribunal of arbitration. 
The special agreement would then go to the Senate for 
its advice and consent. In such case, as in every other 
case, it would be within the power of the Senate to refuse 
its advice and consent to the special agreement, but it 
would be contrary to its treaty obligation. 

It is practically impossible that the Senate would ever 
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have occasion to refuse its approval of the arbitration of 
a question which the Commission of Inquiry has reported 
to be within the scope of Article I of the treaty. The 
treaty provides ample safeguards against any such possi- 
bility. In the first place, the question must be reported 
for arbitration by a vote of allor all but one of the mem- 
bers of the joint commission, one-half of the membership 
of which commission must be appointed by a President in 
whose opinion such question is not properly subject to 
arbitration under the treaties. Passing by the manifest 
unlikelihood that all three or any two of the members of 
the commission appointed by the United States would 
agree that a doubtful question is justiciable, it is within 
the power of the Senate to require that the President’s 
appointment of the members of such a commission shall 
be submitted to it for confirmation, 

In the second place it is within the power of the Sen- 
ate to insist upon amendments to special agreements 
submitting questions to arbitration under Article I, by 
virtue of which power the Senate can determine the 
character and composition of the tribunal to which the 
question is to be referred. In like manner the Senate 
may also define the scope of the powers of the arbitrators 
and the question or questions at issue; it may settle the 
terms of reference and fix the procedure. In other 
words, the Senate has the power in any case to remake 
by amendment the terms of the special agreement and to 
make its approval and consent conditional upon the 
acceptance of such terms, although it is by no means to 
be expected that the Senate is at liberty to exercise any 
of those powers in order to defeat arbitration in a proper 
case. 

As to the interpretation of the provisions of those 
treaties the language of Prof. John Bassett Moore, of 
Columbia University, one of the greatest living author- 
ities on the subject of arbitration, is so pertinent that it 
seems appropriate to incorporate in this report the fol- 
lowing extract from an article written by him and pub- 
lished in the current issue of The Independent: 

In view of all the foregoing considerations, I am 
clearly of the opinion that the last clause of Article III, 








which the committee has recommended should be stricken 
out of the treaties, does not deprive the Senate of any 
constitutional right, and furthermore that the proposed 
treaties are quite the reverse of unwise and perilous, and 
it is believed further that the majority of the committee 
would concur in this conclusion if the clause were given 
the interpretation above set forth. 

The foregoing analysis of the treaty provisions seems 
to establish the correctness of this interpretation beyond 
question, but if in the opinion of the Senate the meaning 
of the clause is in any way ambiguous, or there should 
be any doubt as to its correct interpretation, it is within 
the power of the Senate to remove such doubt by incor- 
porating in the resolution giving its approval and consent 
to the ratification of these treaties a declaration that such 
approval and consent was given on the distinct under- 
standing that the foregoing interpretation is the correct 
meaning of the clause under consideration, or, if pre- 
ferred, specific exception could be made of questions not 
regarded as justiciable in the manner above suggested by 
my two colleagues. At any rate it is quite unnecessary 
in order to safeguard national interests or maintain the 
prerogatives of the Senate to strike out the clause in 
Article III, as recommended in the majority report. And 
a resolution in either of the forms suggested can only be 
justified by the argument that in treaties between nations 
as well as in contracts between individuals it is desirable 
that every possible ambiguity of language should be 
removed and the meaning of the terms of the agreement 
made absolutely clear. 

Of course it is recognized that nations so cherish cer- 
tain rights and policies as to regard their maintenance as 
absolutely essential to their very existence. Such rights 
and policies can not be made subject to arbitration with- 
out an abdication of their sovereignty. In this category 
may be enumerated the Monroe Doctrine and features of 
our domestic policy, such as the control of immigration. 
Questions of this nature can not under any national 
interpretation be regarded as justiciable and hence 
are not intended to be included in the terms of the 
treaties. 
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A further point requires consideration, and that is 
the statement in the majority report that ‘‘to take from 
the Senate, in any degree or by any means, the power of 
saying whether a given question is one for arbitration or 
not is to destroy the power of the Senate on the most 
important point to be decided in connection with differ- 
ences arising with any other nation,” and the further 
statement that ‘‘even if it were constitutional, to 
deprive the Senate to this extent of their share in 
the treaty-making power would be most unwise and 
perilous.” 

In respect to the question just raised, the treaties 
under consideration are exactly similar to the existing 
arbitration treaties of 1908, by the terms of which every 
possible difference that may arise of a legal nature or 
relating to the interpretation of treaties between the 
parties is required to be submitted to arbitration unless 
such difference falls within the four exceptions which 
reserve from arbitration questions affecting the vital 
interests, the independence, or the honor of the contract- 
ing parties, or which concern the interests of third 
parties. 

The existing treaties of 1908 provide, in the very 
words which have been incorporated in the treaties under 
consideration, that the special agreements submitting 
questions to arbitration shall be made by and with the 
advice and consent of the Senate. The power of the 
Senate to decide whether or not certain questions should 
be arbitrated was clearly just as much impaired or sur- 
rendered in those treaties as is the right to pass upon an 
enlarged list of questions in the pending treaties. Arbi- 
tration treaties may be special or general; if special, 
they include single controversies or agreements; if gen- 
eral, they are framed to include all controversies, or 
specific categories of controversies, as they may arise. 
The Senate has ratified treaties of both classes, and it is 
clear that in neither class has it abdicated its prerogatives. 

The Senate, in the treaties of 1908, did not reserve 
the right generally to say whether or not a given question 
was arbitrable; it only reserved the right to say whether 
any specific question fell within the exceptions, and 
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unless it should be extravagantly claimed that all differ- 
ences would fall within the exceptions—in which case 
the existing treaties are a farce—the Senate has bound 
itself in advance under existing treaties to arbitrate 
without reservation a very large number of questions, 
and under these treaties it can not in good faith refuse 
to ratify a special agreement submitting to arbitration a 
difference which does not fall within exceptions expressly 
reserved, 

It appears therefore that the Senate in approving the 
existing arbitration treaties and the majority of the com- 
mittee in approving the enlarged scope of arbitration 
proposed in Article I, and assenting to the arbitration of 
all questions within the rule therein prescribed, have 
shown a willingness to limit in advance the power of the 
Senate to object to the arbitration of a large number of 
questions, and it must necessarily be concluded that 
neither the Senate nor the majority of the committee 
consider that such limitations is a violation of the Consti- 
tution of the United States or that it is unwise or 
perilous. 

THEODORE E. BURTON 


SUPPLEMENTARY MATERIAL 


PROPOSED SUBSTITUTE FOR THE RESOLUTION OF 
RATIFICATION 


AUGUST 21, I911.—Presented by Mr. Root, in executive session, 
made public, and ordered to be printed. 


Resolved (two-thirds of the Senators present concurring therein), 
That the Senate advise and consent to the ratification of the treaty 
between the United States and Great Britain respecting arbitration, 
signed at Washington on the third day of August, nineteen hundred 
and eleven, 

Resolved further, That the Senate advises and consents to the 
ratification of the said treaty with the understanding, to be made a part 
of such ratification, that the treaty does not authorize the submission 
to arbitration of any question which depends upon or involves the 
maintenance of the traditional attitude of the United States concerning 
American questions, or other purely governmental policy. 


[The same resolution of ratification for the treaty 
with France. | 
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AMENDMENTS TO RESOLUTION OF RATIFICATION 


by AUGUST 21, I911.—Proposed by Mr. Bacon to the resolutions of rati- 
He fication of the arbitration treaties presented by Mr. Root, 
i made public, and ordered to be printed. 


Amend the second resolution by inserting after the 
word ‘‘ question” in the fourth line the following words: 


bt which affects the admission of aliens into the United States, or the 
HH admission of aliens to the educational institutions of the several States, 
i or the territorial integrity of the several States or of the United States, 
a or concerning the question of ‘the alleged indebtedness or monied 
obligations of any State of the United States, or any question which 
i depends upon or involves the maintenance of the traditional attitude of 
a the United States concerning American questions commonly described 
| as the Monroe doctrine. 


So that the said second resolution when thus amended 
will read as follows: 


a 


Resolved further, That the Senate advises and consents to the 
ratification of the said treaty with the understanding, to be made a 
part of such ratification, that the treaty does not authorize the submis- 
sion to arbitration of any question which affects the admission of aliens 
into the United States, or the admission of aliens to the educational 
institutions of the several States, or the territorial integrity of the 
several States or of the United States, or concerning the question of 
the alleged indebtedness or monied obligation of any State of the 
United States, or any question which depends upon or involves the 
maintenance of the traditional attitude of the United States concerning 
American questions, commonly described as the Monroe doctrine, or 
other purely governmental policy. 


a 
i 
i 
i 
i 
' 
} 


Amend further the said resolutions by adding the 
following as an additional resolution: 


Resolved further, That the Senate advises and consents to the 
ratification of the treaty with the understanding, to be made a part of 
such ratification, that the treaty does not purport or intend that there 
shall in any case be denied to the Senate of the United States the full 
exercise of all the powers and duties conferred upon it by the Constitu- 
tion of the United States in advising and consenting to the making of 
treaties and asto each and every part of the same and as to each and 
every question entering therein; and that nothing in said treaty shall 
be construed to impose any obligation, legal or moral, upon the Senate 
to waive its constitutional authority and duty to consider and determine 
each and every question entering into treaties proposed or submitted in 
pursuance thereof, including the question whether the matters in differ- 

ence are arbitrable, 
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COMMENT ON THE TREATIES 
I 
[Reprinted from The Independent, August 17, 1911] 


The framers of the peace pacts concluded with France 
and Great Britain on the third of the present month 
are to be congratulated on a notable achievement. 
Negotiated at the same time and being substantially 
identical in terms, these treaties, which now await the 
approval of the United States Senate, represent, altho 
they originated with the Government of the United 
States, the result of the combined and deliberate judg- 
ment of the three great Powers in whose names they were 
signed, and bear upon their face the marks of a wise and 
sagacious statesmanship. They may on the one hand 
cause a certain disappointment because they do not 
profess more, and they may on the other hand arouse a 
certain antagonism because they do not attempt less; 
but, to the great mass of thoughtful persons, whose 
minds are not prepossessed either by hope or by distrust, 
it is believed that an examination of their provisions will 
carry the conviction that they are judicious and practical 
measures, well adapted to the attainment of the resolve 
declared in their preamble, namely, that ‘‘no future 
difference shall be a cause of hostilities” between the 
contracting parties ‘‘or interrupt their good relations.” 

Let us consider, in the first place, the occasion and 
significance of the pending treaties. There exist at the 
present time between the contracting parties certain 
general treaties, concluded several years ago, by which 
it was agreed to refer to arbitration differences of a 
‘‘legal nature, or relating to the interpretation of 
treaties,” provided that they did not ‘‘affect” the 
‘* vital interests, the independence, or the honor” of the 
contracting Powers, or ‘‘concern the interests of third 
parties.” It is not my desire to figure as a critic of the 
treaties of which this clause contains the substance. 
Altho they tended, in my opinion, to impair the force of 
The Hague convention, I recognize the fact that they 
were advocated and made by men whose abilities and 











motives command the highest respect, and that they 
were carried thru, not upon the supposition that they 
were of great intrinsic legal value or by any means to be 
regarded as final, but apparently upon the theory that 
the cause of arbitration would be advanced, especially 
among nations not supposed to be well inclined toward 
it, by the multiplication of arbitral agreements. Never- 
theless, it is obvious that the comprehensive words in 
the clause above quoted are those of exclusion. The 
general who, on placing his troops in position, directed 
their thoughts to retreat by pointing out a way of escape, 
ought not to have been surprised when, as history tells 
us, they promptly took it. To the operation of all laws 
it is admitted that there are certain general exceptions, 
but it is not usual to devote the text of statutes to the 
enumeration of them. Even arbitral awards, no matter 
how absolute may be the terms of the submission, are, 
as publicists well know, open to attack on the ground of 
nullity if they violate certain fundamental principles of 
law or of procedure; but it is not the custom of nations 
to anticipate in their arbitral agreements the infraction 
of those principles. But, an even more serious objection 
to the words in question, is that they were far from 
measuring up to the standard of actual practise. If, as 
between the United States and France, they constituted 
an anachronism, still more were they open to this 
objection as between the United States and Great 
Britain, who had on various occasions set the high 
example, submitting to arbitral decision questions of 
grave import. 

When may it not be said, even as to a difference 
regarding a general question of international law, that it 
does not ‘‘concern the interests of third parties’? 
Does not every dispute involve a question of ‘‘ honor,” 
if one of the disputants sees fit so to regard it? The 
case of the ‘‘ Creole” was supposed to involve a question 
of honor, and may be said to have done so in a very 
real sense; but, even sixty years ago, after nearly 
embroiling the United States and Great Britain in war, it 
was disposed of so quietly by arbitration (by the same 
mixed commission that passed upon and rejected claims 
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on account of repudiated bonds of Florida and Texas) 
that the public scarcely learned what eventually became 
of it. When the arbitration of the Alabama claims was 
first proposed, Earl Russell rejected the proposal, on the 
ground that the controversy involved ‘‘the honor of Her 
Majesty’s Government,” of which that Government was, 
he declared, ‘‘the sole guardian”; and yet, nine years 
later, the very question in controversy was determined 
by the tribunal of arbitration that sat at Geneva. For 
many years the dispute as to the North Atlantic fisheries 
was (as the writer had some personal reason to know) 
discussed as a subject affecting the national honor, but 
within the past year the fundamental issues have been 
passed upon by the Permanent Court at The Hague—an 
achievement which would have been universally agreed 
to be impossible twenty years ago. 

The existing treaties, therefore, have completely 
ceased to reflect in their terms the standard of what has 
been actually accomplished. Still less do they represent 
existing sentiment as to what should be done in the 
future. Ever since the principle was proclaimed, in 
The Hague convention of 1899, of ‘‘extending the 
empire of law and of strengthening the appreciation of 
international justice” by means of ‘‘the general and 
regular organization of the procedure of arbitration,” 
there has been on foot an active and world-wide move- 
ment to provide the means for the regular, permanent 
and systematic application of the methods of mediation 
and arbitration to the peaceful settlement of international 
disputes. The countries of Central and South America 
as well as those of North America are now parties to The 
Hague convention, while the independent states of 
America have, thru the International American Con- 
ferences, made additional and comprehensive treaties of 
their own. Consequently, the pending treaties, while 
they represent the present standard of actual practise 
among the Powers concerned, respond to the demands 
of public sentiment among those Powers. 

Let us next consider the subjects to which the pend- 
ing treaties apply. While their object is, as declared in 
their preamble, to prevent hostilities between the con- 
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tracting parties, they do not seek to accomplish that end 
by professing to submit all questions to the decision of 
an international tribunal, arbitral or otherwise. They 
provide for two methods of procedure, one of which is 
decisive, and the other essentially advisory. The first is 
carried out by means of arbitration; the second, by 
means of commissions of inquiry. The differences to 
which arbitration is to be applied are those ‘‘ relating to 
international matters in which the high contracting par- 
ties are concerned by virtue of a claim of right made by 
one against the other under treaty or otherwise, and 
which are justifiable in their nature by reason of being 
susceptible of decision by the application of the prin- 
ciples of laworequity.” It is questions such as these, and 
not questions of policy, such as the Monroe Doctrine, 
national expansion, and the development of military, 
naval, commercial or financial power, that the pending 
treaties include; and it is just such questions as the 
treaties include that the contracting parties, particularly 
the United States and Great Britain, have during the 
past hundred years disposed of by the score under 
special agreements of arbitration, but only after sharp 
controversies and numerous suggestions of war. They 
now propose permanently to establish the means of dis- 
posing of them, without the preliminary quarrels and 
menaces, the consequences of which never could be 
foreseen. 

The proposed institution of commissions of inquiry, 
the principle of which is derived from The Hague con- 
vention, has a two fold object, (1) to obtain the prelim- 
inary investigation of questions which it is expected to 
submit to arbitration, and (2) to obtain an investigation 
of any other controversy even if it is not agreed to fall 
within the scope of the stipulation for arbitration. To 
accomplish either one of these objects, the contracting 
parties agree to institute a ‘‘ joint high commission of 
inquiry,” to which each Government, unless they agree to 
constitute the commission in another manner, is to appoint 
three of its own citizens. It is expressly stipulated that 
the report of the commission shall not be regarded as 
decisive of the questions submitted to it, either as to the 
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facts or as to the law, and is in no way to have the 
character of an arbitral award. To this rule there is 
only one exception, and this is of a limited and qualified 
character. If the contracting parties differ as to whether 
the controversy is a proper subject for arbitration, they 
are to submit this question to the joint high commission 
of inquiry; and if all the members of the commission but 
one report that the difference is within the scope of the 
arbitral stipulation, then it is to be referred to arbitration 
‘*in accordance with the provisions of the treaty.” What, 
it may be asked, is the meaning of this phrase ? 

This brings us to the consideration of the full and 
ample manner in which the pending treaties provide for 
the participation of the Senate of the United States in 
their execution. It will be recalled that, in the case of 
the so-called Hay treaties of 1903, it was provided that in 
each particular case there should be concluded ‘“‘ a special 
agreement defining clearly the matter in dispute” and 
‘*the scope of the powers of the arbitrators.” The 
Senate of the United States having substituted the word 
‘treaty’ for the word ‘‘ agreement,” so as to require in 
each case the advice and consent of that body, the treaties 
were for the time being abandoned. The pending treaties 
expressly stipulate that the special agreement, which 
must be made in every case of arbitration, shall be made 
on the part of the United States ‘‘ by the President .. . 
by and with the advice of the Senate,” the British Gov- 
ernment reciprocally reserving the right to obtain the 
concurrence of any of its self-governing dominions whose 
interests may be affected. The claims of the Senate are 
thus fully recognized, even where the joint high com- 
mission of inquiry may have held, by the vote of all or 
of all but one of its members, that a subject is proper for 
arbitration; for in no case can a question be arbitrated 
under the pending treaties without the concurrence of 
the Senate and its approval of the terms of reference. 

Finally, it may be asked, what expectations may be 
formed as to the effect of the pending treaties? It is 
reasonable to assume that they will assure continued 
peace between the contracting parties. This will at any 
rate be their tendency. More than this cannot be 
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predicated of any human contrivance. Neither the best 
considered constitutions nor the most firmly established 
judicial tribunals have effectually prevented the outbreak 
of civil strife. The American Civil War took place in 
spite of the Constitution and of the Supreme Court. 
This fact is not, however, an argument against the 
beneficence either of the Constitution or of the Supreme 
Court. It merely means that emergencies arise, that 
outbursts of feeling take place, which transcend and 
override all artificial barriers. In the abundant proofs 
which history affords of the existence of this human 
possibility, sufficient consolation may be found by those 
who may be apprehensive lest the use of force in the 
world may be too much restrained. Nevertheless, as it 
is now conceded on all hands that peace rather than war 
is the normal condition of civilized man, and that 
progress toward stable conditions of peace can be assured 
only thru the regulated administration of justice, inter- 
national as well as national, the pending treaties should 
be hailed as an evident and enlightened advance in that 
direction. 
Joun Bassett Moore, LL.D. 

Professor of International Law in Columbia University 


II 
[Reprinted from The Jndependent, August 31, 1911] 


The issue between the Senate Committee on Foreign 
Relations and the President as to the constitutionality 
of the pending arbitration treaties is a very narrow one. 
It may be stated thus: Can the Senate agree in advance 
to abide by the decision of some outside authority, as to 
whether a particular claim is justiciable in its nature ? 

It is unfortunate that no better word than ‘‘ justicia- 
ble” (which the printers generally insist on making 
‘* justifiable”) could be found to express the idea of the 
parties to the treaty. Few people understand its mean- 
ing without a lengthy explanation, and any explanation 
leads toward the borders of obscurity. The treaty tells 
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us that one reason for holding a claim justiciable may be 
that its validity can be decided by applying the principles 
of law or equity. But what is equity, as distinguished 
from law? 

Here, again, is a call for definitions. Does ‘‘ equity” 
mean that branch of remedial jurisprudence which, by 
the old law of England, was kept distinct from what per- 
tained to legal remedies? Certainly it cannot, in the 
French treaty, be intended that ‘‘equité” should be 
thus understood. France, and the world generally, 
know ‘‘equity” as that which is fair and just, tho per- 
haps not sanctioned or required by strict and technical 
rules of ordinary law. It is the jus agué et boni of 
Roman law. 

But few long documents have ever been framed in 
which words are not so used as to give rise to some con- 
troversy as to their precise meaning in that particular 
connection. A large part of the time of courts, in all 
countries, is taken up with determining the true construc- 
tion of written papers. 

It may well be anticipated that controversies will 
arise under these treaties as to the classes of cases which 
are ‘‘justiciable in their nature.” How then should they 
be decided? In the natural course of things, such a 
dispute would be referred to some designated tribunal for 
its decision. The President and Senate could certainly 
agree to this, after the dispute had begun. Why should 
they not agree to it before the dispute arises ? 

It is not delegating, but rather exercising their treaty- 
making powers. 

The Supreme Court of the United States, in 1892, 
made these observations, as to quite analogous action by 
Congress: ; 


‘It is no new thing for the law-making power, acting either through 
treaties made by the President and Senate, or by the more common 
method of acts of Congress, to submit the decision of questions, not 
necessarily of judicial cognizance, either to the final determination of 
executive officers, or to the decision of such officers in the first instance, 
with such opportunity for judicial review of their action as Congress 
may see fit to authorize or permit.” * 


* Fong Yue Ting v. United States, 149 United States Reports 649, 714. 
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Nearly forty years ago an Act of Congress was passed 
and is still in force (U. S. Revised Stat., §398) providing 
that 

**the Postmaster-General, by and with the advice and consent of the 
President, may negotiate and conclude postal treaties or conventions, 


and may reduce or increase the rates of postage on mail-matter con- 
veyed between the United States and foreign countries.” 


Here the Senate, the House of Representatives and 
the President concur in giving a full warrant to a Cabinet 
officer to conclude any treaty or convention on an 
important subject, on obtaining the further consent of 
the President, but without obtaining the further consent 
of the Senate. Numerous and beneficial conventions 
with foreign Powers rest on the foundation of this statute. 

So Congress has given the President power to decide 
whether the legislation of a foreign country is such as 
fairly brings it within the scope of a reciprocity tariff act, 
or a treaty of reciprocity. 

The Supreme Court of the United States has said, in 
a leading case, with regard to a statute of this character, 
that the President’s making such a decision was not 
legislation, nor an exercise of the treaty-making powers; 
but that he was acting as ‘‘the mere agent of the law- 
making department, to ascertain and declare the event 
upon which its exprest will was to take effect.” * 

So here, the treaty, if ratified by the Senate, would 
indeed authorize the Joint High Commission of Inquiry 
by a decision that was unanimous or nearly so, to deter- 
mine absolutely whether a certain claim was or was not 
justiciable; but the discharge of the function by them 
would be simply the execution of an authority to see 
that the treaty is carried out, according to its true intent 
and meaning. The distinction is between, on the one 
hand, a power to make—or join in making—the law 
(which necessarily calls for the exercise of discretion, and 
a choice between different policies), and on the other 
hand, acting under and pursuant to the law, that is, carry- 
ing out an authority conferred by the law-making power 
in order to secure the proper execution of the law. 


* Field v, Clark, 143 United States Reports, 640, 692-694. 
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The door to the negotiation of treaties of this class 
was opened wide by Congress in 1890, by a concurrent 
resolution requesting the President 
‘*to invite from time to time, as fit occasions may arise, negotiations 
with any government with which the United States has or may have 
diplomatic relations, to the end that any differences or disputes arising 
between the two governments which cannot be adjusted by diplomatic 
agency may be referred to arbitration, and be peaceably adjusted by 


such means.” 


It seems ungracious for the Senate, after uniting in 
this overture to the world, to insist on so rigid a doctrine 
as to the delegation of the treaty-making power. At bot- 
tom, it is the not unnatural outgrowth of the fact that 
the Senate, under our constitutional system, stands for 
the several States, and is really a diet of deputies from 
different political sovereignties, meeting on a footing of 
equality. 

It was given this position to make sure the rights of 
these States respectively, as against any exercise of the 
powers of the United Statesasawhole. It was not given 
it to reduce the treaty-making power of the United States 
by forbidding them either to agree in advance to what 
they would do in a certain event or to agree in advance 
to make the decision of some independent tribunal in 
effect, their decision, in determining whether that event 
had occurred. 

Stmzon E. Batpwin, LL.D. 


Governor of Connecticut 
Ex-Chief Justice of Connecticut 
Ex-President of the American Bar Association 


HARTFORD, CONN. 


III 


[From AN ADDRESS BY THE PRESIDENT OF THE UNITED STATES 
BEFORE THE AMERICAN BAR ASSOCIATION, BosTon, AUGUST 31, 1911] 


* * * * * * 


And now there comes from the successful opera- 
tion of the Supreme Court, a tribunal appointed to 
decide, as Mr. Justice Brewer said in one case, all the jus- 
ticiable questions arising between foreign states, the sug- 
gestion that we ought to apply the same system and carry 
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it further as far as we may to the settlement of contro- 
versies between nations. It is coming slowly, but I 
believe it is coming. We have negotiated two treaties, 
one with France and one with England, and we have con- 
stituted two tribunals, First a tribunal of arbitration 
pure and simple, to decide justiciable questions, and they 
are defined to be questions requiring for their solution 
principles of law and equity including both domestic and 
international law. To the second tribunal, a Joint High 
Commission, consisting of three representatives of the 
two parties, is committed not only the negotiation and 
recommendation in an advisory capacity as to contro- 
versies arising, but also a power of final decision by a 
vote of five to one as to whether questions in respect to 
which the parties differ as to their justiciable character 
are justiciable and come under the first section of the 
treaty. Now, I state this just for the purpose of appeal- 
ing to lawyers. The majority of the Committee on 
Foreign Relations in the Senate has said that to enter 
into an agreement of this sort by the Senate is for the 
Senate to delegate some powers that were conferred upon 
it by the Constitution. Well, there were not any more 
powers conferred by the Constitution upon the Senate 
with reference to making treaties than there were upon 
the Executive. I think that is pretty plain, because the 
Executive has to initiate, and, of course, has to agree 
to the treaties before they can go into force. Now, my 
proposition is this: that if the Senate has power to make 
an agreement which shall bind it and the Government— 
or rather, which shall bind the Government and there- 
fore bind it—to consent to the adjudication of any class 
of questions arising in the future by a Board of Arbitra- 
tion, then it necessarily follows that it has the right to 
consent to this treaty. For the reason that the question 
arising before this commission is —what? It is the ques- 
tion of the construction of the first section of the treaty, 
and the class of questions most likely to arise in arbitra- 
tion cases is that of the construction of treaties. There- 
fore, all the Senate agrees to do is to abide by the 
judgment of this Joint High Commission as to what the 
construction of that clause shall be in the future when 
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the cases arise. In other words, it is only agreeing 
to do what it has already agreed to do in a dozen of 
cases, namely, to abide the arbitration of a tribunal as to 
certain classes of questions that arise in the future. 
They have donethat. Therefore, they have admitted the 
power to bind themselves to abide the judgment as to 
certain classes of questions in the future, and this is only 
one of aclass, to wit, one of a class of construction of 
the treaty. 

Now, Iam most anxious that that feature of the treaty 
should be allowed to remain in, and I am anxious because 
I want to make this treaty mean something, I want to have 
it have a binding effect—to accomplish something. You 
know they say the Indians when they are sick don’t like 
any medicine except something that bites—something 
that is bad to take. Now, I do not think we are going 
to get ahead with this arbitration business unless we are 
willing to assume an obligation to execute a judgment 
that may bite and may be bad for us to take; and, if we 
are going to take the position that we will wait until the 
question arises and then conclude, because we do not 
think we can win in the arbitration case, that it is nota 
justiciable question, then we have written our promise in 
water and we have made agreements that will dissolve 
under the test of experience. And when that shall arise 
and the result follows which may be anticipated, then 
instead of promoting the cause of arbitration we shall 
have interfered with it, obstructed it and made it a 
laughing stock for nations. 
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Up to the limit of the editions printed, any one of the following 
will be sent postpaid upon receipt of a request addressed to the Sec- 
retary of the American Association for International Conciliation, 
Post Office Sub-Station 84, New York, N. Y.: ‘ 


x. Program of the Association, Baron d’Estournelles de Constant. April, 1907. 


2. Results of the National Arbitration and Peace Congress, by Andrew Car- 
negie. April, 1907. 


3. A League of Peace, by Andrew Carnegie. November, 1907. 


4. The results of the Second Hague Conference, by Baron d’Estournelles de 
Constant and Hon, David Jayne Hill, December, 1907. 


5. The Work of the Second Hague Conference, by James Brown Scott. 
January, 1908, 

6. Possibilities of Intellectual Co-operation Between North and South 
America, by L. S. Rowe. April, 1908. 


7. America and Japan, by George Trumbull Ladd. June, rgo8. 

8. The Sanction of International Law, by Elihu Root. July, 1908. 

9g. The United States and France, by Barrett Wendell. August, 1908. 

xo. The Approach of the Two Americas, by Joaquim Nabuco, Sept., 1908. 
1r. The United States and Canada, by J. S. Willison. October, 1908. 

12. The Policy of the United States and Japan inthe Far East. November, 1908. 


13. European Sobriety in the Presence of the Balkan Crisis, by Charles 
Austin Beard. December, 1908. 


14. The Logic of International Co-operation, by F. W. Hirst. January, rgoo. 

15. American Ignorance of Oriental Languages, by J. H. DeForest. Feb- 
ruary, 1909. 

16. America and the New Diplomacy, by James Brown Scott. March, 1909. 

17. The Delusion of Militarism, by Charles E. Jefferson. April, rg09. 

18. The Causes of War, by Elihu Root. May, 1909. 

19. The United States and China, by Wei-ching Yen. June, 1909. 


20. Opening Address at the Lake Mohonk Conference on International Arbi- 
tration, by Nicholas Murray Butler. July, 1909. 


21. Journalism and International Affairs, by Edward Cary. August, 1909. 


22. Influence of Commerce in the Promotion of International Peace, by John 
Ball Osborne. September, 1909. 


23. The United States and Spain, by Martin Hume. October, 1909. 


24. The American Public School as a Factor in International Conciliation, by 
Myra Kelly. November, 1909. 


25. Cecil Rhodes and His Scholars as Factors in International Conciliation, 
by F. J. Wylie. December, 1909. 


26. The East and the West, by Seth Low. January, 1910. 

27. The Moral Equivalent of War, by William James. February, 1910. 

28. International Unity, by Philander C. Knox, March, rg10. ' 
The United States and Australia, by Percival R. Cole. March, 1910. 

29. The United States and Germany, by Karl Von Lewinski. April, rgro, 

30. The United States and Mexico, by James Douglas, May, rgro. 
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1. The International Duty of the United States and Great Britain, by Edwin 
D Viead. June, 1910, 
Opening Address at the Lake Mohonk Conference on International Arbi- 
tration, by Nicholas Murray Butler. June, rgro, 
32. An Economic View of War and Arbitration, by John B. Clark, LL.D. 
July, 1910. 
33. Peace Versus War: The President’s Solution, by Andrew Carnegie. 
August, 1910. 
4. Conciliation through Commerce and Industry in South America, by 
Charles M. Pepper. September, 1910. 


35- International Conciliation in the Far East: A Collection of Papers Y pon 
Various Topics, by Rt. Rev. L. H. Roots, Rev. Dr. J. H. De Forest, Prof. E. D. 
Burton, Rev. Dr. Gilbert Reid and Hon. John W. Foster. October, rg10. 


36. The Cones. and Destruction of Commerce at Sea, and Taxation and 
Armaments, by F. W. Hirst. November, 1910. 


7. Selections from Speeches Delivered in Congress on the Naval Appro- 
gelation Bills by Hon, Theodore E. Burton, December, 1910, 


j 38. School Books and International Prejudices, by Albert Bushnell Hart. 
anuary, 1911. 


Mr. Carnegie’s Letter to the Trustees of the Carnegie Endowment for the 
Advancement of Peace, and Resolutions adopted by the Trustees, January, ror1. 


39. Peace and the Professor, by Grant Showerman. February, tr. 
40. Woman and the Cause of Peace, by Baron d’Estournelles de Constant. 


March, ro11. 

41. The Expansion of Military Expenditures, by Alvin S. Johnson. April, 
1g!t. 

42. The First Universal Races Congress, by The Rt. Hon. Lord Weardale. 
May, 1911. 


43 Opening Address at the Lake Mohonk Conference on International Arbi- 
tration, by Nicholas Murray Butler. June, ror. 


i The United States and Latin America at the Hague, by William I, Hull. 
July, r91. 


4s. The Emotional Price of Peace, by Professor Edward L. Thorndike. 
August, 1911. 


6. Letter to the Apostolic Delegate to the United States of America, by His 
Holiness Pope Pius X. September, 1911. 


. The Existing Elements of a Constitution of the United States of the 
World, by H. La Fontaine. October, rort. 


48. The General Arbitration Treaties of 1911. November, 1921. 


A small edition of a monthly bibliography of articles having to 
do with international matters is also published and distributed to 
libraries, magazines and newspapers. 
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